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Chairman’s Foreword

Since the first resolution to adopt a Code of Conduct in  1998, New South Wales remains the only State in Australia where a Parliament has adopted a  code of conduct which is effectively subject to adjudication by an independent body, over and above the Chamber itself.  Under s72E(6) the Standing Ethics Committee is to review the Code of Conduct at least once in each period of two years.   

With the commencement of the 52nd Parliament in 1999 the Standing Ethics Committee was reconstituted and three new Community Members appointed in line with the requirements of the ICAC Act.  The Committee met five times over the period of the review, and in addition to examining the Code, undertook other inquiries on subject matters referred by the Speaker (eg the legal status of Members’ correspondence), and the Parliament (s13 of the Constitution – disqualification of Members).

The Committee’s review of the Code concluded that the Code continues to be relevant to contemporary circumstances  and should not be substantially changed.  The Code has passed the acid test of performance; no major issues have been raised by parliamentarians concerning the implementation of the Code, nor has any matter been raised in the Parliament involving breach of the Code.  As a consequence the committee is satisfied that it does not need to be changed.  As originally adopted, the Code covers the full range of matters discussed by the original Committee,  set out as  clear and applicable guidelines.  The few changes recommended by the Committee reflect a need to clarify that the Code continues to operate during election periods, following the prorogation of the House.  The full range of submissions considered by the Committee are discussed in detail in the report below.

Since the establishment of the Committee, a further aid to Members has been provided by way of appointment of a Parliamentary Ethics Adviser, whose role is to assist and advise members in resolving ethical issues and problems, particularly in relation to potential conflicts of interest that may arise in the course of day to day work. As part of this review, we met with the Adviser  for the purpose of discussing the Code’s assistance to Members and/or coverage of the field.   The Committee would like to thank Mr  Ian Dickson, for his assistance and thoughtful comments on the current matrix of ethical and regulatory guidelines.

As Chairman, I would also like to thank the Members of the Committee, and particularly the three Community Members,  Dr Fran Flavel, Mr Shane Godbee and Mr  Rod Caldwell for their interest and commitment to the work involved.  The Committee also records its thanks to the Clerk to the Committee for her assistance. 

This review completes the implementation phase of the Code. Further reviews should be of a reduced frequency as outlined in the recommendations herein.  The need for the present Committee structure should also be reconsidered as proposed.    The endeavour now before the Committee is to assist Members in understanding how the Code  applies, and ensuring that the principles embodied in the Code become part of the fabric of the institution of Parliament.

JOHN PRICE

Chairman

Section 1.   Background to the Code

1.1
The Legislative Assembly Standing Ethics Committee was established by an amendment to  the Independent Commission Against Corruption Act 1988 (“the ICAC Act”) with a major function of preparing the first draft Code of Conduct for consideration by the Legislative Assembly in 1998. 

1.2
The fact that the Committee was established by amendment to the ICAC Act reflects that the major reason for the establishment of the Committee, and the equivalent Committee in the Legislative Council (the Committee on Privilege and Ethics), was the perceived necessity for confirmation of the  ICAC’s jurisdiction over Members of Parliament. The definition of “public official” in s3 of the ICAC Act specifically included Members of the Legislative Assembly and Legislative Council, but following the decision of the NSW Court of Appeal in Greiner and Moore v Independent Commission Against Corruption, there was some debate about the ICAC’s jurisdiction over Ministers of the Crown.

1.3
The amendment to the legislation in 1994 provided for a code of conduct for members of parliament to be part of the web of definitional terms of corrupt conduct in sections 8 and 9 of the ICAC Act,  which sections establish the boundaries of the kind of acts that might constitute corrupt conduct to be examined by the ICAC.    The result is that an act by a Minister or Member could also amount to corrupt conduct if it also amounts to “a substantial breach of an applicable code of conduct”.   An “applicable code of conduct” is defined in the ICAC Act as, firstly, in the case of a Minister, a ministerial code of conduct prescribed or adopted for the purposes of this section by the regulations, and, secondly, in the case of a member of the Legislative Council or Legislative Assembly (including a Minister of the Crown), a code of conduct adopted for the purposes of this section by resolution of the House concerned.

Section 2   Drafting of the Code of Conduct

2.1
The Committee as constituted during the First Session of the 51st Parliament held an inquiry, received submissions and heard evidence between 1995 and 1996.  The then Committee visited various jurisdictions to examine the effect of various codes of Conduct on the work of legislators and local members, and to compare ethics regimes then in force.   Under the provisions of the ICAC Act, the Committee was required to table a draft Code in 1996 and take into consideration any submissions received following public exhibition prior to presenting the Code to the Legislative Assembly for consideration.  The final draft Code was tabled in 1997.  

2.2
The Legislative Council Standing Committee on Parliamentary Privilege and Ethics had also drafted a Code for consideration by the Council, which Code differed in several respects from the Code drafted by the Assembly’s Standing Ethics Committee.  

2.3
Consequently in March 1998, the Premier and the Attorney General released a further draft code of conduct for consideration by both the Assembly and the Council, which was adopted by the Legislative Assembly on May 5 1998.

2.4
The Code which was adopted in May 1998 was readopted by the Legislative Assembly following the State election in March 1999, and  again at the commencement of the Third Session of the 52nd Parliament in February 2002, pending the outcome of this review.  

2.5
The Legislative Council adopted the Code on 26 May 1999 as a resolution which has continuing effect unless and until amended or rescinded by resolution of the House. 

Section 3  Why does the legislation require the Code to be reviewed?

3.1
The current Committee was interested in the intention behind the requirement for a review every two years, and examined the debate in the House and the earlier reports leading to the adoption of the Code.  While there was no direct reference to the review provision in the Act, it is a generally acknowledged principle that Codes need to be reexamined regularly to ensure that they are still relevant to contemporary circumstances and address current requirements.

3.2
In the course of debate on the amendment to the Independent Against Corruption Act which introduced the provisions about drafting the Code of Conduct one member noted:

A code will develop in the same way as the common law.  As weaknesses are shown up, the Parliament will be forced by public pressure to react to them. The code will be strengthened and will reflect the mores of the era.  The code may well get out of step with the mores of society, for example in relation to homosexuality. As recently as 10 years ago, and certainly as far back as 20 years ago, a member of Parliament would possibly have been subjected to extraordinary vilification, if not expulsion from the House, merely because of homosexuality…. It has never happened, and could not happen today, because of the perceived different mores of the society in which we live. 

(Hansard p4728, 22 September 1994)

3.3
The intention behind the Code is to set standards reflecting the Community’s expectations.  The requirement for a review every two years ensures that concerns of the community can be addressed by amendment to the Code, if considered necessary by the Committee.    The importance of community standards is reflected in the fact that the Legislative Assembly Standing Ethics Committee is the only committee of the NSW Parliament, or any other Australian Parliament, to have non-parliamentarians appointed as official members.

3.4
In accordance with the intention of the legislation, the Committee has examined the elements of the Code to ensure their continued relevance to the role and activities of Members of the Legislative Assembly, as well as taking into consideration specific items raised by the Premier and Commissioner for the ICAC.   

Section 4   Meeting with Parliamentary Ethics Adviser

4.1
The Committee has a formal role in relation to the Parliamentary Ethics Adviser established under the resolution of the House appointing the Adviser. The Adviser, who is appointed by motion of the two Houses, is to meet with the standing ethics committee of each House annually. The Legislative Assembly Standing Ethics Committee met with the current Ethics Adviser, Mr Ian Dickson, on 3  April 2000 with a view to discussing the Committee’s and the Adviser’s  respective roles, the soon to be released report of the Parliamentary Remuneration Tribunal which substantially altered the existing system for members’ rights and entitlements, and possible educational activities that might be useful for members.  

4.2
At their annual meeting with  Mr Dickson, the Committee asked the Adviser whether, in his opinion based on his experience over the previous year, there was any need for review of specific provisions of the Code, or whether there was a need for extra provisions to assist Members to resolve conflicts of interest, or to give better ethical guidance.    

4.3
Mr Dickson advised that during 2000-2001 a  major proportion of queries had related to application of the new administrative guidelines arising from the changes to Member’s entitlements in the wake of the long awaited Parliamentary Remuneration Tribunal determination of December 2000. 

4.4
This determination, which came into effect on 31 December 2000, has provided members with increased flexibility in the use of their entitlements and allowances, whilst generally constraining the overall cost to the taxpayer at the same level as the former entitlement system (apart from adjustment for inflation and increased administration and audit costs).

4.5 Prior to this determination, there  had been some question about the scope of “parliamentary duties”.  However,  the Tribunal’s determination made clear that the additional entitlements and allowances may be used for particular defined “Parliamentary duties” including participation in the activities of recognised political parties, although not campaigning and electioneering.

4.6 Under the resolution appointing the Ethics Adviser, the Adviser is required to make an annual report to each House noting the number of matters raised by members of either House, the number of members who sought advice and the number of times advice was given.

Section 5    Coverage and scope of the Code of Conduct

5.1
The Premier wrote to the Committee in May 2000 noting that there was some doubt about whether the Code of Conduct could apply to the actions of members that occurred after Parliament had been prorogued and before the Code is adopted by a Sessional Order at the start of the new session.  The question of a potential gap in coverage is due to the way the Legislative Assembly adopted the Code of Conduct, which was by means of a Sessional Order.  A Sessional Order is an amendment to the Standing Orders that is adopted by resolution of the House, and as the name implies, intended to apply for the sittings session in which it is adopted.    The Premier considered that this uncertainty was an unsatisfactory state of affairs, and requested that during the review of the Code, the Committee consider ways to ensure that the Code applied to Members during any prorogation of Parliament.  

5.2
The Premier suggested that one option that could be considered would be to amend the Code so that it explicitly applies at all times to Members, including during prorogation.  As an alternative, or in addition, the Premier suggested that consideration could be given to adopting the Code as part of the Standing Rules and Orders to obviate any gaps at the beginning of a new Parliament.

5.3
The Premier noted that it would be desirable for uniform procedures to apply in each House of Parliament.   

5.4
The Committee have taken this request into consideration and considered the alternative options for overcoming the uncertainty in application.  As noted above,  the principle of reviewing the code every two years would weigh against it being incorporated into Standing Rules and Orders, as in the past  Standing Orders have only been amended at intervals of several years.  Most amendments to Standing Orders occur by way of Sessional Order, ie an order applying only for the length of a particular parliamentary session.  Further, it is arguable that incorporation of the Code into the Standing Orders would not be as effective a reminder of the application of the Code, as the act of adoption of a Sessional Order, which has to be a specific resolution of the House at the commencement of every session.

5.5
The Crown Solicitor has advised that to be certain that a Code of Conduct adopted by the Legislative Assembly has effect post prorogation and after dissolution of the House, the resolution adopting the Code of Conduct must use terms which state that it is to have a continuing and binding, or standing effect. 

5.6
The Legislative Council has partially addressed this problem by adopting the Code of Conduct as a “Resolution of continuing effect”, which reflects that the resolution would have continuing effect unless and until amended or rescinded by resolution of the House.   If the Code is not included in the Standing Orders, the Crown Solicitor recommended that the Assembly also adopt words such as “This resolution has continuing effect unless and until amended or rescinded by resolution of the House”. 

Accordingly the Committee recommends that the Code be amended to specifically acknowledge that it is intended to apply during prorogation,  and further that the Legislative Council be advised of this recommendation and their concurrence sought.  

Section 6   The consultation process - response from the public

6.1
The Committee placed an advertisement in  the metropolitan daily press advertising the review and encouraging public comment.  Although 4 inquirers requested copies of the Code of Conduct, no formal  submissions were received from the public, nor did the Chairman or  Clerk to the Committee receive any informal comments by phone or e-mail.

6.2 The Committee concluded that the Code of Conduct adopted by the Legislative Assembly was not a controversial public issue.  However,  members of the Committee suggested that  when the Code is next reviewed it would be advisable for advertisements to also be placed in a number of  regional papers.  Wider advertising could play a role in the Committee’s effort to raise awareness. 

6.3
Correspondence  received by  the Presiding Officer  

The Committee concluded that the public has little awareness of the Code of Conduct, and was interested in further gauging public opinion about Members’ behaviour.  To assess whether there was any demonstrated or even suggested need for amending the Code, the Committee sought the advice of the Speaker, as to whether he had received any correspondence since the adoption of the Code in September 1999 which referred to Members’ conduct in the context of the Code, or mentioned the Code in some way.  The Committee was predominantly interested in whether there was a general awareness by the public of the Code or understanding of it’s provisions.   As Presiding Officer, the Speaker is often the first point of contact for members of the public who have complaints about Members of Parliament.  For example, the Speaker receives all letters from citizens claiming to have been adversely mentioned in Parliamentary  debate, requesting a right of reply. 

6.4
The Speaker advised that no correspondence had been received that would be relevant to the Committee’s current review of the Code.

6.5
Media attention

While there has been negligible  response from the public as individuals about the Code of Conduct,   the issue of state and federal parliamentarians’ activities and potential conflicts of interest have been actively canvassed in current affairs media coverage.   Since the adoption of the Code in 1999  there have been a number of  media reports on misuse of entitlements by  members of various Parliaments (telecards,  travel allowances,  use of air warrants etc.).   The investigation by the ICAC into Members’ travel was also widely reported in NSW.   None of the media coverage alluded to the Code.  

Section 7    ICAC Comments on the Code 

7.1
The Committee also inquired of the Commissioner of the Independent Commission Against Corruption, Ms Irene Moss, as to whether any aspects of the Code might have arisen in the course of Commission inquiries.  The Commissioner drew attention to the ICAC Report Investigation into Parliamentary and Electorate Travel: Second Report – Analysis of administrative systems and recommendations for reform (December 1998) which made certain recommendations regarding the Members’ Code of Conduct and noted that the Code was “deficient in a number of respects” (p 47).    

7.2
The Commissioner also referred to the ICAC’s follow up report on the Investigation into Parliamentary and Electorate Travel, the third report entitled Monitoring report on the implementation of recommendations relating to the administrative systems operating within the NSW Parliament (November 1999).    The Report noted that the Parliament had advised that the recommendations had not been considered by the Ethics Committee of each House, although the report had recommended that responsible officers should convene meetings of the respective Ethics Committees as soon as practicable to consider the matters raised in the recommendations.

7.3
In the course of this inquiry, the Committee has now examined each of the recommendations nos 24, and  54 to 57 made in the Second Report.  The specific recommendations, and the Parliament’s response, are listed below.

7.4
The Independent Commission Against Corruption made 63 recommendations for changing the Parliament’s administrative systems in their Third Report arising from their investigation into Parliamentary and electorate travel.  As noted above, changes to the administrative systems for managing Member’s entitlements were made in 2001 in conjunction with the changeover to a new system of entitlement allocation as recommended by the Parliamentary Remuneration Tribunal.

7.5
The ICAC also recommended rewriting the Member’s Guide to prominently highlight the requirements of the Members’ Code of Conduct and the consequences of non-compliance with the Guide.  The  Members’ Handbook re-issued in 1999 included specific reference to the importance of the Code of Conduct and the fact that failure to use public resources in accordance with the guidelines detailed in the Members’ Handbook amounts to a breach of the Code of Conduct which may, in turn, amount to corrupt conduct under the Independent Commission Against Corruption Act 1988, even if the conduct is not otherwise illegal. The full preface to the Handbook is appended to this report.

8
Recommendation No. 24  Recognition of party political activities as legitimate parliamentary business.

8.1
The Constitution Act 1902 provides for the payment of an allowance to Members as a reimbursement for expenses incurred by the Member in the “discharge of Parliamentary duties”.  There has long been uncertainty whether a Member of Parliament’s attendance at such activities as policy development workshops organised by parliamentary parties for their MPs, constituted parliamentary business.  There is a strong argument that for Ministers or Shadow Ministers, such meetings are closely aligned to a Member’s parliamentary duties.  

8.2
In the Second Report the ICAC recommended:

If it is within the capacity of the PRT, the definition “parliamentary duties” should be clarified so that the following expenses are not eligible for any allowance:

(a) activities such as those associated with membership drives

(b) funding of mail distributions for non-electorate or non-parliamentary activities

(c) costs associated with election campaigning for an individual Member



(d) fund raising for other party political Members (such as the purchase of raffle      tickets, raffle prizes or tickets to attend functions, etc)

(e) costs previously borne by political parties which are not principally related to a member’s parliamentary or electorate duties.

The Presiding Officers requested the PRT to clarify this definition, as it relates to party political activities. 

8.3
Legislative reforms had been suggested to the Tribunal including  that the definition of “parliamentary duties” be amended.   The Tribunal had been requested to define “parliamentary duties” to mean the duties that attach to, or would normally be expected of, a member or recognised office holder,  including participation in the activities of recognised political parties,  general responsibilities and all incidents associated with or attaching to the office and status of being a member or recognised office holder.

8.4
The  PRT  published advice received from the Crown Solicitor in its report dated 13 November 2000.  In regard to the definition of “parliamentary duties” the Crown Solicitor noted, inter alia,  that “such general responsibilities and incidents” attaching to the office and status of a member would not include activities of a private nature, “although there may be greater room to argue that a particular activity which has both a private aspect and some connection with parliamentary activities is such a general responsibility or incident.”

8.5
The PRT Determination of 4 December 2000  adopted several  of  the  proposed changes aimed at  clarifying the definition of “parliamentary duties”.  The  proposals were that the definition of “parliamentary duties” should specifically (1) recognise “community activities”  (2) include the activities of the Commonwealth Parliamentary Association and (3) include various additional activities of recognised political parties.  The PRT  guidelines which set out  the circumstances upon which the additional entitlements may be used for Parliamentary Duties are set out on the following page. 

8.6  

8.6.1 In paragraph 2.2 of the December 2000 Determination the Tribunal set out guidelines for use of  the additional entitlement for the purpose of facilitating Members’ participation in the activities of recognised political parties:

Parties registered under the Parliamentary Electorates and Elections Act 1912, and included in the register of parties maintained by the Electoral Commissioner, are to be treated as recognised political parties.

Additional entitlements should not be used to fund:

2.1 activities such as those associated with party Membership drives;

2.1.1 mail distributions for non-electorate or non-Parliamentary activities;

2.1.2 costs associated with election campaigning for an individual Member;

2.1.3 fund raising for other party political Members such as the purchase of raffle tickets, raffle prizes or tickets to attend functions, etc; and

2.1.4 costs previously borne by political parties which are not principally related to a Member’s Parliamentary or electorate duties.

2.2 The electorate office provided for a Member of the Legislative Assembly is not to be used as an election campaign office.

8.7
The Tribunal also set out the following additional and general guidelines:

Some intermingling of a Member’s Parliamentary duties and private activities is in practical terms not always easily avoided, but the onus is always on the Member to show that any expenditure or any claim for reimbursement relates to Parliamentary duties, or to the Parliamentary duties component of costs incurred for intermingled Parliamentary duties and private purposes.

3.1 In the case of electorate work, any activities within the electorate, and in respect of which a Member’s involvement may reasonably be regarded as deriving from the Member’s status as the Parliamentary representative for the electorate, should be treated as Parliamentary duties.

3.2 In the case of Parliamentary work, any activities in which a Member’s involvement may reasonably be regarded as deriving from the member’s responsibilities as a Parliamentary representative should be treated as Parliamentary duties.

3.3 In the case of a Member’s activities within the broader community outside the Member’s electorate, activities that may reasonably be regarded as deriving from the Member’s status as  a Parliamentary representative should be treated as Parliamentary duties.

8.8
ICAC recommendation 24 has thus been implemented.

Section 9 ICAC Recommendation 54: Members’ Code of Conduct

9.1
ICAC Recommendation 54:  

The Ethics Committee of each House should consider the appropriateness of the phrases “private financial benefit” and “decisions in which they participate” used in Clause 1 of the Members’ Code of Conduct and recommend clarification of their meaning by appropriate amendment.

Clause 1 reads:

1. Disclosure of conflict of interest

(a) Members must take all reasonable steps to declare any conflict of interest between their private financial interests and decisions in which they participate in the execution of their office.  

9.2
The Second Report of the ICAC on the Investigation into Parliamentary and Electorate Travel stated:

The emphasis in this part of the Code of Conduct is on private financial benefit.  Members may have friends, families or favoured causes whose interests may give rise to a conflict of interests for the Member by virtue of their relationship, and these may not only be limited to pecuniary interests.  The Code of Conduct does not appear to contemplate or capture these circumstances.   …  Nor does this part of the Code of Conduct address circumstances in which Members may be capable of considerable influence but do not formally participate in the decision making process.  

9.3
In considering the ICAC’s recommendation, this Committee sought information about the background to the drafting of this clause.  The Code of Conduct developed by the first Committee, as opposed to the Code adopted on the motion of the Premier, addressed some of the concerns of the ICAC Commissioner.  During the course of its inquiry the first Committee had considerable deliberations on the issue of conflict of interests.  After lengthy discussions the Committee agreed to restrict the clause to financial interests because “if that qualification was absent and applied to any ‘interest’ of a member, it would place members in a conflict of interest in relation  to an extremely wide range of matters and could constitute an active deterrent to action which might otherwise be considered appropriate in representing constituents’ interests”.   During its deliberations the Committee discussed the option of widening the definition of a parliamentarian’s interest to incorporate matters other than financial interest, such as undue influence, the promise of post-parliamentary employment, or the securing of unfair advantage for those in any way related to parliamentarians.   In keeping with the first Committee’s view that an aspirational code is preferable to a prescriptive code, discussion within the Committee concluded that the broadening of the conflict of interest issue to matters other than financial would require precise definitions of relationships held by Members of Parliament, and of the nature of “unfair advantage”. opening the door to legal quibbles.  

9.4
The Standing Ethics Committee responsible for the original drafting of the Code had felt very strongly that Members would be under too onerous a burden unless the obligation was restricted to “private financial interests”.  To broaden the category of conflicts to “private interests” would be unworkable, as the definition would be too broad and ambiguous.   Members of Parliament are elected because they support particular policies or ideologies as opposed to others.  The Committee’s view is that while Members’ motivation is to justly serve the greatest possible  public interest of the State and community, the fact  that Members have “favoured causes”  is an integral part of political life.    

9.5
Similarly,  a  Member of  Parliament’s daily role and function involves attempting to influence decision making.   On behalf of constituents, Members make representations, formal and informal, to Ministers. The ability to have some influence on decisions, whether through a private meeting, argument in a party room, or through public debate in the Chamber or media, is a fundamental attraction and responsibility of  political life.   The  matter of access to decision makers  can involve ethical implications, but this is a separate question of primary importance to Ministers as opposed to Members. It is important to recognise that only a small number of members, Ministers, have power to make decisions.   The idea that a Member should be responsible for decisions they may have indirectly influenced would be difficult to prove and therefore open to legal quibbles.  To incorporate such a provision in a code of conduct would be impractical.  

9.6
The decision by the former Committee to confine this clause to “private financial interests” was also based on the knowledge that all Members would have some understanding of what constituted “private financial interests”, as every year they are required to make a disclosure of their pecuniary interests under the Constitution (Disclosures by Members) Regulation.    

9.7
The Committee considered that as substantial breach of the Code could have such serious consequences for a Member,  clauses should be as unambiguous as possible.  

9.8
The Committee recommends that the wording of Clause 1 remain as originally drafted.

Section 10
ICAC Recommendation 55:

The Ethics Committee of each House should consider the appropriateness of the phrase “payment or any other personal benefit” (sic)  in Clause 2 (Bribery) of the Members’ Code of Conduct and recommend an appropriate amendment to clarify its meaning.

10.1  Clause 2 reads:  

2 Bribery

Members must not promote any matter, vote on any bill or resolution, or ask any question in the Parliament or its Committees, in return for payment or any other personal financial benefit.

The ICAC Second Report noted:

This section limits the test for a bribe to “payment or any other personal benefit”.  The ICAC’s experience, indeed international experience shows, that bribes can also take the form of benefits or advantage to family members, friends or even favoured causes.  An example of the last category may be funding for elections.  The Clause in its present form does not provide adequate protection against such circumstances. (p47)  

10.2
The Committee deliberated extensively on the ICAC recommendation to clarify this clause.  Some of the Committee considered that the phrase “payment or any other personal benefit” is appropriate, and reflected the intent of the clause being to prohibit the perversion of the parliamentary system of government by bribery, or through partiality such as occurred in the House of Commons “cash for questions” scandal.  

10.3
The restriction of the scope of the received benefit to only the Member, as opposed to “family members, friends or even favoured causes”, reflected  the original Committee’s concerns that broadening the category of beneficiaries would be unworkable.   Members are expected to be fully appraised of their own range of interests, but may not have a complete knowledge of what benefits or advantages might accrue to their family or friends as a result of a Member’s actions in the Parliament.  However, the view of the current Committee is that a Member who pursued an agenda that was designed to benefit  family or friends should be seen as culpable as one who pursued it for personal gain, and this is reflected in the recommendation to amend Clause 2.     

10.4
There is a major problem with the suggestion that the Code of Conduct include a provision equating receipt of a personal benefit with “an advantage…. to a favoured cause”.  The Committee discussed this issue at length and acknowledged that MPs do cast votes or take action to benefit a “favoured cause”.  A member’s overt support for a particular cause (eg “Beach Watch, four wheel driving, public education etc) is often expected by their constituency.  The Committee is therefore of the view that the ICAC recommendation is unworkable. 

10.5
The current wording of the clause also makes clear that legitimate political deals, such as the 1988 Memorandum of Understanding entered into by the Greiner Government and 3 unaligned independents, are accommodated.   In New South Wales Members are not required to disclose the personal financial interests of their spouse, family or close associates, and until the pecuniary interest legislation is changed to so require, the Committee believes that it is appropriate for Clause 2 to reflect the current requirements.    

10.6
The ethical issues related to campaign contributions are predominantly addressed by specific legislation, the Election Funding Act, which requires the disclosure of certain political contributions.   Ethical dilemmas can arise in relation to donations to political parties and preferential treatment such as access to Ministers or platform/policy makers in NSW, but the Committee considers that any such issues should be addressed by amendment to existing legislation, rather than the Code.   Clause 3 of the Code specifically recognises that Members may accept political contributions in accordance with part 6 of the Election Funding Act 1981.   

10.7 The Committee recommends that the wording of clause 2 be amended to read:

Clause 2 – Bribery

Members must not knowingly or improperly promote any matter, vote on any bill or resolution, or ask any question in the Parliament or its Committees, for the private benefit of themselves or others.

Section 11  
ICAC Recommendation 56:

The Ethics Committees of each House should consider the appropriateness of the term “private benefit” used in Clause 5   (Use of confidential information) of the members’ Code of Conduct and recommend an appropriate amendment to clarify its meaning.

11.1
Clause 5 reads

5 Use of confidential information

Members must not knowingly and improperly use official information which is not in the public domain, or information obtained in confidence in the course of their parliamentary duties, for the private benefit of themselves or others.

The ICAC Second Report comments:

The test in this clause is whether there is a private benefit for the Member or others. Conceivably, information could be used when it is difficult to substantiate a direct private benefit, such as information leaked to discredit an opponent party’s policy proposals or even an opponent in an electoral or parliamentary contest.  There may be a benefit to the Member’s own political party, but it may be difficult to substantiate that any particular Member received a private benefit  (p48).

11.2
The  Committee has noted the ICAC’s recommendation  and considers that the principle underlying the text of clause 5 is clear and that the wording is clear and  appropriate in the context.     The dictionary meaning of “private” is variously given as “belonging to an individual;  one’s own;   personal;   not open to the public;  removed from public knowledge or observation”;  and as distinct from “official” or “government”.   “Benefit” is variously defined as “a favourable or helpful factor or circumstance; advantage, profit”.

11.3
It is noted that the term “private benefit” was introduced in the Premier’s version of the Code, the one eventually adopted by both Houses.  In the Code as tabled by the former Standing Ethics Committee, the wording of the equivalent clause was:

10. Members must not use official information which is not in the public domain, or information obtained in confidence in the course of their parliamentary duties, for personal gain, or the personal gain of others.

The former Committee’s intent in referring to “personal” gain, or the “personal gain of others” was an attempt to avoid the vexed question of distinguishing between  benefit to one’s “constituency”,   which may also in politics have a consequence of “personal” benefit to one seeking re-election, and even benefit to a politician’s party.  This problem was acknowledged in the hearings and debate that resulted in the draft Code of Conduct tabled in the House.  Paragraph 6.2.2 of the Report on a Draft Code of Conduct for Members of the Legislative Assembly, tabled in 1997,  notes that Professor Paul Finn (as he then was)  had in evidence to the Committee referred to the need to realise that public office is based on a conflict between duty and interest:  “We would be deluding ourselves if we did not start on the premise that politics is concerned about compromise, partiality, and self-interested behaviour.  The problematic question is: where on the spectrum does that become offensive?”  [ICAC Committee, 1994, p67].

11.4
Other witnesses noted that “using parliamentary office to advance an individual personal interest is unacceptable behaviour”.  

11.5
A review of the Minutes of the earlier Committee reveals that there was much discussion about the use of the terms “personal” and “private” in relation to “financial affairs”.  The wording of Clause 10 was a result of merging two similar clauses which had been drafted by the respective Assembly and Council committees:  “Members must not use official information, that is not in the public domain, for personal gain”.

11.6
The use of either qualifying term, “private” or “personal”, reflects a conscious decision by the former Committee,  to not open the can of worms that would eventuate if the  term “benefit” was unqualified, with the result that the clause would read “for the benefit of themselves or others”.    The current Committee agrees that it would be undesirable for Members to be open to allegations of breach of conduct on the grounds that their use of information not in the public domain “benefited others”.     

11.7
The Committee noted the helpful survey of the issue of the duty of confidentiality set out in Chapter 9 of  Associate Professor Gerard Carney’s  Members of Parliament – Law and Ethics   (ProspectMedia, 2000).

11.8
Carney notes equivalent provisions to clause 5 of the NSW Code  occur in the Tasmanian and Victorian Parliaments.  The equivalent provision in the Victorian Code of Conduct, s 3(1)(b) of the Members of Parliament (Register of Interests) Act 1978 (Vic) requires:

Members shall not advance their private interests by use of confidential information gained in the performance of their public duty  and notes that  “While potentially broad in scope in banning the use of confidential information, it is limited to where the members’ interests are advanced by the disclosure”.

11.9
Standing Order 20A of the Tasmanian House of Assembly also refers to disclosure for “private benefit”:

a member must not take personal advantage of or private benefit from information that is obtained in the course of or as a result of their official duties or positions and that is not in the public domain.  

11.10
The extensive discussion of the range of legal and ethical obligations which make up the duty of confidentiality owed by members of parliament includes some history of    

other Committees’ recommendations regarding use of confidential information.  Both the Bowen Committee, a Committee established by the Prime Minister in 1978 to report on Public Duty and Private Interest, and the Gibbs Committee, which reviewed Commonwealth Criminal Law and issued a Discussion Paper on Disclosure of Official Information, made recommendations that there should be a criminal offence established for wilful misuse of confidential information.  However, the recommendations of both committees were criticised as flawed.   Carney suggests several provisions for standards of confidentiality to be adhered to by members, framed to cover disclosures made both within and outside parliamentary privilege.  He also suggests a recommendation relevant to our Committee’s consideration of clause 5:

Misuse of official information:

A member of parliament shall not make improper use of information obtained in the course of performing the member’s official functions:

(1) to gain, directly or indirectly, an advantage for him or herself, or for any other person or body; or

(2) to prejudice any other person or body.  

11.11
The Committee considers that clause 5 adequately encompasses the principles of the provision recommended by  Carney.  The difficulty of ascertaining “improper” use, or the question of “prejudice” in a political context,  is referred to in a footnote where Carney states:  “This requires the nature of the political process to be considered in deciding whether the use is improper.  Political benefits will often need to be accommodated and distinguished from other personal benefits”. 

11.12
The Committee is concerned that complex ethical questions arise in relation to disclosure of confidential information by Members of Parliament.  The very existence of parliamentary privilege  recognises that there are occasions when it can be justified as being in the public interest, but  for Members it will always be difficult to unbundle the public interest from the consequential personal/political aspects of a decision to disclose.  The Committee also notes the extensive case law on what constitutes a “public interest” in these circumstances and   recommends that the topic of freedom of speech and confidentiality be included in any ethics workshop for members.

11.13
The Committee recommends that Clause 5 remain as is.

Section 12    ICAC Recommendation 57:

The Ethics Committees of each House should consider whether the term “legitimate activities” in Clause 6 of the members’ Code of Conduct should be amended to define these as activities whose principal purpose is for parliamentary or electorate benefit.

12.1
Clause 6 reads

6 Duties as a Member of Parliament

It is recognised that some members are non-aligned and others belong to political parties.  Organised parties are a fundamental part of the democratic process and participation in their activities is within the legitimate activities of members of Parliament.

12.2 This ICAC recommendation is closely related to ICAC Recommendation 54, which is discussed above.  As previously noted, this issue was the subject of a number of submissions to the Parliamentary Remuneration Tribunal, and on which the PRT obtained Crown Solicitor’s advice. Clause 6 of the Code reflects the view of the majority of Members of the Assembly who consider that involvement in party activities such as election campaigns is part and parcel of being a Member of Parliament, and constitutes a “legitimate” activity of a member of Parliament.  Members of Parliament are politicians, and politicians are frequently members of organised parties. 

The outcome is that the PRT has now clearly delineated which party activities do, and do not, fall within the definition of “parliamentary activities” for the purposes of use of Parliamentary resources and allowances.   The PRT has clearly and properly restricted use of a Member’s Logistical Support Allowance so that it cannot be used for such party activities as membership drives or electoral campaigning.

12.3 Given that the PRT has now ruled which activities can be considered “parliamentary activities”, the Committee recommends that the wording of clause 6 not be amended.

Section 13   ICAC Recommendations 60 and 61

ICAC Recommendation 60:  

Specifically as is their function under the Independent Commission Against Corruption Act 1988, the Ethics Committee of each House should jointly develop an education program to examine and explain the ethical standards and legal obligations applying to all Members.  Consideration should also be given to whether continuing education of Members through refresher and update courses is appropriate.

ICAC Recommendation 61:

Induction and education programs for Members, their staff and administrative personnel should cover their respective Codes of Conduct.  These programs should include information about the options available when reporting suspect behaviour.  

13.1
In the First Report on the Investigation into Parliamentary and Electorate Travel the Commission noted that while there was an induction program for  newly elected Members and their staffs there was no formal ethics component to this program.  Neither was there any on-going training or education program for Members and their staff in relation to their roles, rights and responsibilities.  The Commission noted that their past suggested initiatives in this regard “had not been met with enthusiasm”.

The Committee notes that a session was held for Members to be addressed by the ICAC Commissioner, the Auditor General and the Ombudsman, and for a Question and Answer Session with these Officers.   Since the introduction of the new Determination on Members Entitlements there has been a briefing session on the operation of the Logistical Support Allowance and the necessary accounting procedures. 

13.2
The LA Ethics Committee, as part of the educational program being developed, is targeting Members’ staff as a group. One of the corporate goals of the Legislative Assembly for 2001-2002 is for the drafting and adoption of a Code of Conduct for Parliamentary and Electorate Office staff.  Once this Code is finalised, this will form the basis for an educational program for staff.

13.3
The next major induction session for new Members will take place following the State elections due in March 2003.  The  Committee will be recommending to the Clerks and the Premier (who is responsible for orientation sessions for Ministers)  that the Code of Conduct, the Pecuniary Interest Regulations and other ethics guidelines  form part of the formal induction provided to new Members.

13.4
Some members of the Committee believe that ethics education should be compulsory for all candidates, so that all know the standards that will be expected if they are elected.  Following each election, all members and senior electorate staff should attend an ethics workshop.  Workshops regarding specific issues, if required,  should be held during each term.  Earlier reports of this Committee have noted that in some American jurisdictions, such as California,  all elected representatives are requested to attend short mandatory orientation workshops on management, employment and ethics issues within six months following each election, with the names of non-attendees reported to the House. 

Section 14    ICAC Recommendation 62:

Refresher training sessions should be undertaken to remind Members, their staff and administrative personnel of the conditions attached to the use of Members’ entitlements and allowances. Consideration should also be given to undertaking this refresher training at the beginning of each Parliament.

14.1
Now that the PRT Determination is being clarified, the Standing Ethics Committee will prepare a program for a full briefing session for Members and Staff on the Code of Conduct, and the interrelationship between the Code and the Members’ Handbook.  

14.2
As noted above, once the Staff Code of Conduct is finalised,  the Code will be incorporated into the formal training sessions that are offered to electorate and other parliamentary staff. 

14.3
Opportunities will also be taken to draw Members’ attention to the Code of Conduct and other ethical guidelines in mid-term.  For example, awareness of the Code will be raised during the debate on this Report in the House following its tabling and by increased accessibility to ethics information on the Parliament’s intranet. 

Section 15:  Codes in other States and jurisdictions

15.1
Since the adoption of the Code of Conduct by the Legislative Assembly there have been a number of  major ethics developments in Westminster-style Parliaments and other governing bodies throughout the world, which were of direct interest to our Committee.  

15.2
The Committee as part of its review of the Code visited other states.  

15.3
Victoria has a code of conduct for members and ministers which is contained in the members of Parliament (Register of Interests) Act 1978 (Vic).  The code covers a limited range of matters including public duty and conflicts of interest; and disclosure of pecuniary and other interests.  It also covers the use of confidential information and the use by members of their position to accrue beneficial interests.   Discussions with the Speaker and Clerks of the Victorian Parliament indicated that the current provisions were considered to be appropriate and adequate in providing guidance to Members about required ethical standards.  

15.4
The South Australian Parliament’s Legislative Review Committee was required by resolution of the Legislative Council to examine proposals in Australia and elsewhere for the establishment of a code of conduct for members of Parliament and to make a recommendation on the adoption of a code appropriate to the South Australian Parliament.  In April 1996 the Committee released a Discussion Paper and sought submissions.  The Committee was reappointed following the October 1997 state election, but deferred consideration of the code of conduct inquiry.  The new Government under Premier Rann had introduction of a code of conduct as part of its platform.

15.5
In June 1994 the Tasmanian Parliament’s Reform of Parliament Committee recommended a Code of Ethical Conduct for Members of the House of Assembly.  A code was included in the Standing Orders of the House by a vote of the House on 22 May 1996 which amended the Standing Orders.  The amendment included a requirement that members of the Assembly subscribe to the Code of Ethical Conduct upon election to Parliament.  When a member makes the oath or affirmation upon appointment a member is also required to recite the brief preamble to the Code of Ethical Conduct for Members of the House of Assembly.  The Code of Ethical Conduct includes a Preamble, Statement of Commitment, and Declaration of Principles.  The Statement of Commitment covers areas such as:  honesty, accountability, loyalty to shared principles, integrity and rejection of political corruption.  The Declaration of Principles covers areas such as protecting the public interest and enhancing public confidence and trust in government; adopting if necessary, more stringent norms of conduct;  potential and actual conflicts of interest; and acceptance of gifts, benefits and favours.  

The Committee recommends that the practice of each Member acknowledging the Code in the course of taking their oath of office or affirmation should be adopted  in NSW.  This would serve to reaffirm the duty of each Member to act in an ethical fashion and would remind Members of the existence of the Code at the beginning of each session.

15.6
The Western Australian Commission on Government’s Report No 3 which was tabled in April 1996 covered standards of conduct for elected officials.  This report recommended that a code of conduct be prepared for members of Parliament and ministers.  The recommendations were referred by the Legislative Assembly to the Standing Orders and Procedures Committee for examination and report.  Premier Geoff Gallop tabled a code of conduct for Members of Parliament in March 2002, which is to be referred to the Standing Committee on Procedure and Privileges for consideration.

15.7
Queensland introduced a Code of Ethical Standards for Members in 2001.  The Code includes a Statement of Fundamental Principles, which was adopted by the Legislative Assembly in May 2001.  The six fundamental principles include a requirement that members strive to avoid any action which may diminish the standing or dignity of the Parliament,  and covers the primacy of the public interest over personal interest, the need for independence of action, appropriate use of information, transparency and scrutiny, and appropriate use of entitlements.

15.8
In the Northern Territory Chief Minister Clare Martin came to Government in 2001 on a platform of establishing “a strong and enforceable code of conduct” for Ministers and Members of Parliament, to be regulated by the Auditor General.  The Government’s electoral platform also included a proposal to overhaul the Act governing the Register of Members’ Interests.    

15.9
Internationally, a delegation of the Committee undertook a study tour to meet with bodies responsible for drafting and administering Codes of Conduct and disclosure regulations.    The report of the Committee on Standards in Public Life (originally the “Nolan Committee”, now “Wicks Committee”) had been influential in the development of the NSW  Code and its administration. The Canadian provincial legislatures, with their pecuniary interest regulations, and Ethics and Conflict of Interest Commissioners, are of direct interest to our Committee and accordingly were also included in the study tour agenda. 

15.10
In Westminster,  there have been two Parliamentary Commissioners appointed since the first report of the Nolan Committee on Standards in Public Life.  The Parliamentary Commissioner tabled a series of reports in 2000-2001 which have been considered by the UK Parliamentary Committee on Privileges and Standards, resulting in recommendations for certain changes to how ethics allegations are dealt with in that Parliament.   In Scotland, the newly devolved Parliament has commenced with a strong emphasis on accountability and an active Ethics Committee charged with the development of a new Code of Conduct for Members.  In 1999, the European Commission experienced a mass resignation of  Commissioners which highlighted the need for increased accountability and preceded introduction of a strong Code of Conduct for new Commissioners and staff.  The  full report on the findings of the delegation was tabled in the Legislative Assembly on 29 November 2000. The report on the Interstate Study Tour was tabled in May 2000.  

Section 16    Pecuniary Interest Regulation

16.1
As observed in the report of the Committee’s delegation tabled in 2000, the primary mechanism in most jurisdictions for preventing conflicts of interest is a requirement for Members to annually register certain pecuniary interests and for that register to be publicly available.

16.2
In New South Wales, the Constitution (Disclosure by Members) Regulation 1983 requires members to complete Primary and Ordinary Return Forms. These forms are the means by which Members, in accordance with section 14A of the Constitution Act 1902, place on the public record pecuniary and other interests which might raise, or appear to raise, a conflict between the Member’s private interests and public duty as  member.  

16.3
Amongst the interests that must be disclosed are gifts and  any contribution to travel. 

Gifts includes gifts with a value greater than $500 and gifts received from the same person during the period if the sum of the value of those gifts exceeded $500. Gifts need not be included if they are required to be disclosed under Part IV of the Election Funding Act 1981 or are from a relative.  “Gift” includes property bought for less than its value and excludes contributions to travel.

Contributions to Travel includes accommodation incidental to such travel.  A member need not include contributions: (a) from public funds (b) from relatives (c) made in the ordinary course of any occupation of the Member unrelated to the Member’s duties (d) less than $250 or, if more than once contribution is received from the same person during the ordinary return period, the sum of the value of those contributions was less than $250; (e) required to be disclosed under Part IV of the Election Funding Act 1981; or  (f) from the Member’s political party if the travel was for the purpose of political activity of the party in NSW or to represent the party within Australia.

16.4
The Committee noted in reviewing requirements for registration of pecuniary interests in other jurisdictions that  in NSW there is an anomaly in the difference between the value of benefits required to be registered between the amount for gifts (over $500) and the amount for travel ($250).  At the time of the introduction of the Regulation no reason was given for this variation in values, but the current Committee is of the view that there should be consistency between the two provisions, and that the value of contributions to travel should be raised to $500 before having to be registered.  

16.5
Since the Regulation was introduced over  20 years ago, there would also probably be a strong argument to increase all references to a quantum in the regulation,  including the amount of debt required to be registered.  This increase, which would reflect inflation over the intervening 20 years, would reflect the original intent of the regulation.  In the UK the Parliamentary Committee on Privileges and Standards recently recommended that the value of gifts required to be declared should be increased to be the same value as the limit on hospitality (ie £240, which is the equivalent to half one percent of a member’s annual salary).  This recommendation was particularly significant, as historically one of the most famous breach of ethics cases (the Poulson case), which led to the introduction of the Registration of Interests Act in the UK, involved gifts of travel. 

16.6
One of the community members, Mr Shane Godbee,  drew attention to the application of   differing standards between State and local government, and believed that these differences adversely affected Parliament’s stance on ethics. 

Section 17:   Accessibility of Register of Pecuniary Interests

17.1
The original copy of each Member’s pecuniary interest return  is held by the Clerk and is available for perusal by any Member of the Public during office hours.  Copies of the Register are available to members of the public upon request.

17.2
The Western Australian  Government is currently holding an inquiry as to whether their State’s Members’ Financial Interests Register should be placed on the Western Australian Parliament’s website.  

17.3
This Committee recommends that any review of the current pecuniary interest regulations should include consideration of whether the NSW Register should be available to view on the Parliament’s website.   The Committee acknowledged that there were security implications of web access to information about private residences. 

Section 18:  Education of Candidates

18.1
As previously mentioned, the Committee undertook this review concurrently with other matters it was asked to examine and report on.  One of these matters concerned the grounds for disqualification of members after election, as set out in the NSW Constitution, which includes such grounds as “allegiance to a foreign prince” and bankruptcy.   In the course of that inquiry, Members became aware that there is a need for much more information to be made available to candidates prior to their standing for election, to ensure that they do not become disqualified due to the archaic wording of s13 as it currently stands.  In addition, all candidates deserve to be fully advised of the ethical environment in which they will be expected to work, if they wish to continue to stand for election.

Section 19:  Orientation and Education of Members

19.1
The Committee has a statutory function under s72E of the Independent Commission Against Corruption Act to “carry out educative work relating to ethical standards applying to members of the Legislative Assembly”.

19.2
In view of this, the Committee also considered whether there should be a compulsory requirement that all Members attend a course or discussion on ethics in relation to the Code of Conduct following every election or by-election, or whenever there is a substantial change to the Code.

19.3 Following the last election the Clerks organised an Orientation morning for newly elected Members which covered a large range of administrative and procedural matters.  At the time there was no Parliamentary Ethics Adviser appointed.  This Committee recommends that the Adviser be invited to attend an Orientation morning for new Members, and that any Orientation for new Members include reference to the Code of Conduct and other ethical guidelines available to Members. 

The Parliamentary Remuneration Tribunal and officers assisting the Tribunal should be invited to assist with guidance about use of resources, given that the Parliamentary Ethics Adviser has advised that use of resources is the subject of most queries to him.

Section 20:  Uniformity of the Code of Conduct 

20.1
As noted above, the Premier has noted that it would be desirable for uniform procedures to apply in each House of Parliament, so that an identical set of standards would apply to all Members of the New South Wales Parliament.

20.2
The need for a uniform code was one of the reasons that the Legislative Assembly adopted the version of the Code of Conduct moved by the Premier, as opposed to the version tabled in each House by the respective Ethics Committees.  

20.3
The Legislative Council Standing Committee on Parliamentary Privilege and Ethics had not yet commenced a review of the Code.  However, the Chairman of this Committee will formally forward a copy of this report for the information of the Legislative Council Standing  Committee on Parliamentary  Privilege and Ethics.

Section 21:  Amendment of the Independent Commission Against Corruption Act

21.1
In the course of reviewing the Code of Conduct, the Committee has also had cause to consider Part 5 of the Independent Commission Against Corruption Act, the Part which establishes the Committee and sets out its role, powers and functions.

21.2
The provisions for appointment of community members are administratively cumbersome, and overly prescriptive compared to other statutory appointment provisions.   There is also a more fundamental question of the role of non-elected people being appointed as members of a Parliamentary Committee,  and the traditional constitutional principle that the House itself, and its Members, should be the only determinants of matters affecting a Member’s rights and privileges, and the powers of the respective Houses.  The Legislative Council Standing Committee on Parliamentary Privilege and Ethics does not have community members, as that House amended the bill that established the committees to draft the Code, during debate at its introduction,  on the grounds that appointment of community members was unnecessary and inappropriate.  

21.3
The prohibition on political affiliation prevents appointment of otherwise suitable people such as former Members or experienced representatives from local government.

21.4
The Legislative Council amended the bill which established the Standing Ethics Committees to remove the requirement for appointment of community members, on the grounds that matters affecting the powers, privileges and obligations of Members should be a matter determined by Members alone.    The view of the Community Members of this Committee is that the community is currently seriously questioning the ability of Parliament to act as a disinterested arbiter of its own affairs, with lower Houses in particular tending to divide upon party lines.  Recent events in the Senate  involving serious allegations of a senior judge have raised questions about how Houses can respond to abuses of parliamentary privilege.

21.5 In practice, the requirement for the Code to be reviewed every two years is impractical.  The purpose of the frequent review, as noted above, is to ensure that the Code remains relevant.   Given that New South Wales has fixed four year parliamentary terms,  it would be more appropriate for the Code to be reviewed once every parliament.  This would also enable the Standing Ethics Committee to spend more time on its educational function, as opposed to the review function.   There would also be a reduced need for community members to be permanently appointed to the Committee.  One community member does not agree with the majority recommendation below, and is of the opinion that there is a role for community members in the educative process.

21.6 The Committee therefore recommends that s 72F of the Act should be amended to remove the requirement for permanent community members.   The Committee was of the opinion that there is a requirement for community  members to be included in the review of the code to ensure scrutiny by non-party, non-parliamentarian representatives. 

Section 22   Outcome of the review

22.1
The majority of the Committee believes that the lack of negative feedback reflects a general community satisfaction with the Code;  other Members think that the lack of negative feedback reflects a lack of information or awareness about the Code.  It is also difficult to assess whether the lack of any reference to the Code in the House or the press in the nearly three year period since its first adoption, is due to ignorance of its existence or a perception that it carries little weight.  

22.2
The Committee has given serious consideration to the suggestions for amendment submitted by the Premier and the Independent Commission Against Corruption and consequently made a number of recommendations as detailed in the above report, and summarised below.

22.3 The Committee has not been able to reach a unanimous view on the review requirement.     The recommendation of the majority is to continue the requirement for a review every second year,  but some members of the Committee felt that this is too frequent.   While it was accepted that social standards change relatively slowly,  there is also a value in the more frequent review requirement, as it keeps the work of the Committee highly visible.  The Parliament, through its Committees, is proactive about ethics issues, and the  review process means that Parliament’s use of the Code remains transparent.  Given that the Committee has a very limited remit, in that its major function is to review the Code,  the Committee’s activity also serves to promulgate an awareness in members and the community of the existence and purpose of the Code.    

22.4
There is a close relationship between the Code, the administrative Guidelines pertaining to use of members’ allowances and entitlements, and the pecuniary interest disclosure regulations.  Now that this Committee’s review has confirmed the appropriateness of the text of the Code, the Committee will be focusing on its educational role in planning for orientation of Members post the 2003 March election.      

Recommendations

The Code of Conduct:

The Committee recommends that the Code be amended to specifically acknowledge that it is intended to apply during prorogation,  and further that the Legislative Council be advised of this recommendation and their concurrence sought.  

The Committee recommends that the practice of each Member acknowledging the Code in the course of taking their oath of office or affirmation should be adopted in NSW. 

The Committee recommends that Clause 1 remains as originally drafted.

The Committee recommends that Clause 2 of the Code be amended to read:

Clause 2 – Bribery

Members must not knowingly or improperly promote any matter, vote on any bill or resolution, or ask any question in the Parliament or its Committees, for the private benefit of themselves or others. 

The Committee recommends that Clause 5 remains as is.

The Committee recomends that Clause 6 not be amended.

The Committee recommends that the practice of each Member acknowledging the Code in the course of taking their oath of office or affirmation should be adopted in NSW.  This would serve to reaffirm the duty of each Member to act in an ethical fashion and would remind Members of the existence of the Code at the beginning of each session.

Constitution (Disclosure by Members) Regulation  1983:

The Committee is of the view that there should be consistency between the two provisions, and that the value of contributions to travel should be raised to $500 before having to be registered.  

The Committee recommends that any review of the current pecuniary interest regulations should include consideration of whether the NSW Register should be available to view on the Parliament’s website; acknowledging that there would be security implications with web access to information about private residences. 

The Standing Ethics Committee:
The Committee considers that there should be a compulsory requirement that all Members attend a course or discussion on ethics in relation to the Code of Conduct following  every election or by-election, or whenever there is a change in the Code.

The Committee recommends that the Ethics Adviser be invited to attend an Orientation morning for new Members, and that any Orientation for new Members include reference to the Code of Conduct and other ethical guidelines available to Members.  

There should be a course in ethics and the regulatory requirements (for instance registration of pecuniary interests) that apply to Members of Parliament, that should form part of compulsory education for all candidates. 

The Committee recommends that s72F of the Act should be amended to remove the requirement for permanent community members. The Committee was of the opinion that there is a requirement for community members to be included in the review of the Code to ensure scrutiny by noon-party, non-parliamentarian representatives.










Guidelines and General Conditions Regarding Additional Entitlements for Members in Connection with Parliamentary Duties





Guidelines





Every class of “additional entitlements” described in this determination is provided pursuant to section 10 (1) (a) of the Act “for the purpose of facilitating the efficient performance of the Parliamentary duties of Members”.  The following guidelines shall apply to the receipt, use and operation of additional entitlements.





Circumstances upon which the additional entitlements may be used for Parliamentary Duties.





Additional entitlements are provided to facilitate the efficient performance of the following particular Parliamentary duties of Members as follows:





Activities undertaken in representing the interests of constituents, but excluding activities of a direct electioneering or political campaigning nature.





Performing electorate work for a Member’s electorate and participation in official and community activities to which the Members is invited because of the member’s status as a Parliamentary representative.





Attending and participating in sessions of Parliament.





Participation in the activities of Parliamentary committees.





Attending Vice-Regal, Parliamentary and State ceremonial functions.





Attending State, Commonwealth and Local Government functions.





Attending official functions to which a Members is invited because of the Member’s status as a Parliamentary representative, eg receptions and other community gatherings hosted by Members of the diplomatic corps, educational and religious institutions, community and service organisations, business associations, sporting bodies or other special interest groups.





Participation in the activities of recognised political parties, including participation in national, State and regional conferences, branch meetings, electorate council meetings, executive meetings, committee meetings, and meetings of the members of the Parliamentary political party, its executive and committees.





For a Member elected to the Parliament as an independent, participation in activities that are reasonable alternatives to participation in the activities of recognised political parties. 
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